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FEDERAL COMMUNICATIONS COMMISSION 23 '992
Washington, D.C. 20554 r:edera/ communications

Office ofthe secr:f:;mission
In the Matter of

1992 AIUlUal Access Tariff Filings

REQUEST FOR PARTIAL STAY

The Ameritech Operating Companies,1 pursuant to Sections 1.41, 1.43, 1.44,

1.451 and 1.102 of the Commission's rules, hereby request the Commission to stay

that aspect of the Bureau's recent order on the annual access filings2 which

requires the Companies to revise rates to reflect price cap sharing allocations

based on relative basket revenues.3 Concurrent with the filing of this request, the

Companies are filing an application for review asking the Commission to reverse

that requirement,4 As shown in that application, a compelling case exists for the

Commission to permit the Companies to allocate sharing based on relative basket

earnings. As a condition of that stay, the Companies agree to submit to an

accounting order to the effect that, if they were to ultimately lose on the merits,

they would refund appropriate amounts to those customers whose rates would

have been lower but for the stay.

1 The Amedtech Operating Companies ilre: Illinois Bell Telephone Company, Indiana Bell
Telephone, InmrporatfJd, Michigan Bell Telephone Company, The Ohio Bell Telephone Company,
and Wisconsin Bell, Inc.

2 In the Matt" of 1992 AnnUAl Ace". Tariff Filing., CC Docket No. 92441, Memorandum
Opinion and Order', DA 92-841 (releoed June 22, 1992)(nBureau Order" ).

3 ld. at paras. 4-8.

4 A copy of the application is included herewith Q Att.chment I.. .fT)~5
No. of COpies rec'd U. L '
UstABCDE
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The Companies hQ1'eby demonstrate that the four factors that the

Commission should consider in ruling on a request for stay all all compet the

granting the Companies' request.s

First, there is a substantial likelihood that the Companies will prevail on

the merits. As articulated in their application lor review, the Companies' request

is a narrow one. They ask the Commission to find only that, in appropriate

circumstances, allocation of a LEe's overall interstate sharing obligation by basket

specific earnings may be an appropriate mechanism. This is clearly the case with

regard to interexchange service. Further, the Companies demonstrate that their

use of basket earnings allocation is reasonable, appropriate, and cost-causative in

this case. Moreover, the Companies show that a ruling in their favor on the

merits is in the public interest because it would permit allocation of sharing

amounts to customers in proportion to the degree to which they are paying rates

that generate the sharing obligation.

Second, irreparable harm will result if the stay is not granted. If the

Bureau's ruling is permitted to take effect, the Companies will be compelled to

make a choice that will leave either them or their customers irreparably harmed.

If the Bureau's Order takes effect, the Companies must lower Carrier Common

Line and Traffic Sensitive rates to reflect the bulk of the Companies' sharing

obligation. If the Companies raise Special Access and Interexchange rates to make

up the difference, those customers will be paying above the proposed levels. If

the Companies do not raise those rates, they will realize less of a return than they

are entitled to.

5 The four factors of the test are articulated in Wallington MetropoU",n A,ea Trrmsit
Commission v. HolidtIY Tours, .5.59 P.2d 841, 843 (D.C. Or. 1977).
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Third, the stay will not create substantial harm to the interests of others.

As noted above, the Companies voluntarily submit to an accounting order to

track the higher rates for Carrier Common Line and Traffic sensitive charges that

would result from sharing in the manner proposed by the Companies. The

Companies are prepared to refund those amounts should they ultimately lose on

the merits of their claim.

Fourth, granting the stay would be in the public interest. As noted above, it

is only equitable that those customers that paid rates that generated substantial

portion of the Companies' sharing obligation be permitted to reap the benefits of

that sharing.

In light of the foregoing, the Companies request the Commission to stay

that aspect of the Bureau Order that would require the Companies to allocate

their price cap sharing amount based on relative basket revenues.

Respectfully submitted,

~ad~4hqas/
Floyd S. Keene 7'!a4
Michael S. Pabian
Attorneys for the

Ameritech Operating Companies
Room 4H76
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196·1025
(708) 248·6044

Dated: June 23, 1992
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CERTIFICATE OF SERVICE

I, Jenell Thompson, do hereby O!ttify that a copy of the Request

lor Partial Stay has been mailed this 23rd day of June 1992, by first-class mail,

postage prepaid, to the parties on the attached service list.



J. Scott Nicholls
Roy L. Morris
Allnet Communication

Services, Inc.
1990 M Street, NW, Suite 500
Washington, DC 20036

John c. Shapleigh
ASlocation for Local

Telecommunications Services
Suite 1240
7536 Forsyth Boulevard
St. Louis, MO 63105

Andrew L. Regitsky
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, DC 20006

Francine J. Berry
David P. Condit
Peter H. Jacoby
Judy Sello
American Telephone & Telegraph
295 N. Maple Avenue, Room 324411
Basking Ridge, NJ 0i'92.0

James S. Blaszak
Charles C. Hunter

for Ad Hoc Telecommunications
Gardner, Carton cSt Douglas
1301 I( Street, NW, Suite 900
Washington, DC 20005

Andrew D. Lipman
Jonathan E. Canis

for ALTS &: Metropolitan Fiber
Swldler &t Berlin, Chartered
3000 K Street, NW, Suite 300
Washington, DC 20007

Richard Juhnke
Sprint Communications Company LP
1850 M Street, NW, Suite 1110
Washington, DC 20036

Cindy Z. Schonhaut
Metropolitan Fiber Systems, Inc.
3000 I( Street, NW, Suite 300
Washington, DC 20007



ATTACHMENT I

Before the
FEDERAL -COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

1992 Annual Access Tariff Filings

)
)
) CC Docket No. 92-141

APPUCATJQN FOR PARTIAL REVIEW

The Ameritech Operating Companies,1 pursuant to sections 1.104 and 1.115

of the Commission's Rules, hereby ask the Commission to review that aspect of

the Bureau's recent order in the above-captioned proceeding2 that requires the

Companies to allocate their overall interstate price cap sharing amount based on

relative basket revenues and prohibits the Companies from using basket-specific

earnings as an allocator.' Specifically, the Bureau's ruling involves a question of

policy which should be overturned by the Commission.

The Companies would concede that, in an abstract sense, the Bureau's

ruling is correct and completely in line with the philosophy of price caps. It is

true that, under price caps, basket-specific costs and basket-specific earnings

should not form the basis for any Commission decision or regulation. On the

other hand, the Commission's decision to include the Interexchange category in

the computation of overall interstate earnings subject to sharing has introduced a

distortion into the price caps sharing process which would yield an unfair result if

the Companies were required to allocate sharing based on basket revenues.

t The Amerftech Operating Companies are: Illinois BeJl Telephone Company, Indiana Bell
Telephone, Incorporated, MiclUgan Ben Telephone Company, The Ohio Bell Telephone Company,
and WillCOn8in Bell, Inc.

2 In thtM"ttn 0/2992 AnnU41 AcCt8S TRriH Filings, CC Docket No. 92-141, Memorandum
Opinion and Order, DA 92-841 (released June 22, 1992)("Bureau Order").

3 Ill. at paras.•-S.



The Bureau begins its discussion of itl view of the appropriate sharing

allocation mechanism by noting that

the goals of the Commission's price cap plan [is] to move
away from cost alloeation systems and instead focus on
price. ...... Indeed, shifting the focus to prices and away
from complex and inherently arbitrary cost allocation
systems is one of the principle benefits of the price cap
system.·

With this the Companies wholeheartedly agree. Furthermore, the Companies

concur with the Bureau's observation that the Commission's decision not to

adopt a basket-by-basket sharing device is a sound one.s Moreover, the

Companies would agree that "normally," in light of those findings, the allocation

of sharing on the basis of basket-spedfic revenues would be appropriate.

However, the Commission's decision to include the Interexchange category in the

price cap sharing mechanism6 introduced a distortion into the price cap

mechanism which, in the Companhu~' case, because of their relatively significant

amount of interexchange business, would render a strict allocation on the basis of

basket revenues substantially unfair to their Interexchange customer•.

As the Companies pointed out in their petition for reconsideration of the

Commission's price cap order,7 there are several reasons why Interexchange

services should not have been included in the calculation for overall earnings in

4 Bureau '. Order at par... 5 and '1.

514.

, The Commiuion'. dedsJon to include the tnterexchange iJeMce category In the price cap
mechanism was only clarified in itl order on reconsideratlon in the price cap proceec:Una. In tM
M4Un 01 Policy Andlu',. ConctrniPigRAte, fo' DomlnRnt C"rie", CC Docket No. 87·313, Order on
Reronaideration, FCC 91-11S (reteased April 11, 1991)("'Price Cap Reconaideration Order"') It paras.
95..97.

., °J{elevant sectiona from that petition are appended hereto u Attachment A•

.. 2·



the Commission's price cap sharing mechanism.8 The Commission's rate of

return procedures specifically excluded Interexehanse services. It was certainly

anomalous for the Commission to inch.:.de the revenues and costs of services

which were never subject to rate of retw'n regulation in with other services in

calculating a sharing amount that Is measured on achieved rate of return.

Moreover, as the Companies noted, application of the sharing mechanism to the

LECs' competitive Interexchange services was inconsistent with the

Commission's treatment of AT&T under its price cap plan •• which, of course,

required no sharing.

However, the Commission did not agree with the Companies and, instead,

chose to include Interexchange services in with interstate access services in the

computation of the price cap LEes' sharing obligation. Further, however, in that

same order, the Commission declined to specify any particular methodology for

sharing allocation, stating that

sharing. adjustments, like all exogenous adjustments,
[Must] be flowed through on a cost-causative basis.......
We therefore find no present need to specify a particular
method of reflecting "cost causation."§»

While Mel had asked the Commission to require that sharing be allocated on

the basis of basket earnings, the Commission declined to adopt Mel's method

a8 a requirement, but did not preclude its use. Thus, the Commission left the

door open to the implementation of a sharing mechanism that minimizes

the distortion caused by including the interexchange services in the

computation of the price cap sharing amount.

8 Set Ameritech Operating Companies' Petition for RecoNlder.tion flIed November 21,
1990.

51 ,Price Cap Remnldderation Order at para. 113.



The Companies, in their annual access tariff filing (Transmittal No. 617)

proposed just such an allocation mechanism. Specifically, the Companies

showed that allocating the overall interstate sharing amount back to their

customers based on basket-specific earnings results in an imminently fair

allocation of sharing because it benefits customers in proportion to their

contribution to the Companies' sharing obligation.10

Table I below compares each basket's contribution to sharing with the

results of the revenu~basedallocation method ordered by the Bureau and the

method proposed by the Companies.

TABLE I

Comparison of Contribution to Overall
Sharina .Amount and Sharlns Allocation

(In millions of dollars>

Allocation
Contribution Allocation Based on

to Based on Earnings
Basket Sharlns Revenues oyer 12.25%

Common Line (11.1) 4.0 0
Traffic Sensitive (2.1) 4.3 0
Special Access 10.7 1.7 4.7
Interexchange .n& ~ ~

Total 10.3 10.3 10.3

Note: HContributlon to Sharing" represents the difference between the actual earnings and the
earnings that would have produced a t2.2S% rate of return multiplied by 50%. To obtain
the final .harina level, this total amount fs then srosaed up for taxes and interest. The
two colUmns displaying the allocation of sharing based on revenue and basket earnings
above 12.25911 dilplay the earnings to be Ihared, not the final lharing amount.

10 The relevant section of the Companies' response opposing their proposed sharing
mechanism is Included .. At~clunentB. For convenience, I portion of ttt.t araument will be
reproduced here.
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As the table shows, using revenues as an allocator results in crediting the

Common Line and Traffic Sensitive baskets with a total of $8.3M even though

those two baskets combined actually had a nei.tiye contribution to sharing 01

$13.2M. And while the Common Line basket earned at 10.58% in 1991, the

revenue-based allocation drives those rates even lower despite the fact that they

earned below the Commission's authorized rate of return of 11.25%. Further, the

revenue-based allocation attributes only $2.0M to the Special Access and

Interexchange baskets even though they contributed $23.5M to sharing. The

unfairness of the methodology Is underscored by the fact that it allocates only 3%

of the sharing amount to the Interexchange basket even though the Companies

would have had no sharing obligation whatsoever had Interexchange not been

included in the determination of the overall sharing amount in the first instance.

On the other hand, Table I demonstrates the reasonableness of the

Companies' methodology in their particular case. Spedal Access and

Interexehange are credited with the entire sharing amount in proportion to each

basket's contribution.

The Bureau concludes that lIa carrier's obligation to share revenues with its

customers is calculated on the basis of its total interstate revenues."n It is perhaps

more relevant to say that the obligation to share is based on productivity

achievements as indirectly measured by total interstate earnings. There is, after

all, no direct correlation between revenues and either productivity or earnings.

While the Companies agree with the Commission that a basket-by-basket

sharing mechanism is inappropriate,12 once the overall interstate price cap

11 Bureau Order at 6.

12 Such a mechanism would require sharing based on each basket', e.mJngs regardless of the
eaminp of other basketJ. Price cap ReConsideration Order at puu 93-94.
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sharing amount Is determined based on an examination of overaU interstate

earnings, allocation of that amount back to the baskets on the buis of ba.ket

specific earnings is, at least In this case, a reasonable and cost-causative method.

The inclusion of the Interexehange category in the calculation of the overall

interstate sharing amount CAuseS a distortion which revenue-based allocation

builds upon. A basket·earnJngs based allocation of the overall interstate sharing

amount, in this case, mitigates the distortion by flowing back to interexchange

customers a proportionate share of their contribution to that sharing figure.

The Companies do not ask the Commission to lind that a basket-earnings

based allocation is the only reasonable way to allocate interstate sharing. Rather,

they only request the Commission to find that, in this case, the Companies

proposed method of allocation is reasonable, cost causative, and permissible.

Respectfully submitted,

Floyd S. Keene ~

Michael S. Pablan
Attorneys for the

Ameritech Operating Companies
Room 4H76
2000 West Ameritech Center Drive
HoHman Estates, IL 60196-1025
(708) 248-6044

Da.ted: June 23, 1992
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Attachment A

economic environment price cap. was meant to enq.nder and defeat

the purpo.e ot the regulation. Th. commi••ion must articulate an

int.n~ ~hat whil. complaints will remain available un4er price

eapa, the qu••tion. ot wh.~h.r rate. are unjuat or unrea.onabl.

or untairly di.criminatory will b. judq.d wi~hin the cont.xt ot

incentive, not rate ot return, principIa••

3. Interexahan;e Servic•• ShoulCl Not .e Part ot
the Calculatiorta tor OVerall Earnin9. in
th. shlring Hlghani.,

The commi••ion .hould olarity that only interstate ICC".

";ViS' data i. relevant tor calculatinq ~eturn. u••d in the

application of the pric. cap .haring .echani.a. Givan the

curr.nt r.gulatory .~atus, it woulCl be inappropriate to 1nclu4e

any a~er data in that co.put.~ion.

Th. S.cond R.port and Ord.r bas.. the pric. cap .haring

mechani•• on the rate ot r.turn pr••cribed in Dock.t Ho. "-'24.

InCl.ed, the Second .eport and Order .p.cifically incorporate.

that Clocket into the pric. cap proceedin;.1JI The rat. of r.tu~

in that Clooket relat.. only to total int.~.t.ta ICC... a.ryici

elata•

• ICOM "pon and Ord.Z', para. 1". Howlver, a. of the date
of the filift9 ofthi. 'FR, the actual order in Docket
Ha••'-62. p.rtalnlftl to rat.ot r.~~rn haa yet to b.
r.l••••ct by tha Co_i••ioft. Thi. plao•• ue., .uch •• the
Aa.~ita.ch Oparatln; Compani•• , a~ an eno~ou.di.adv.nt.9'
1n a4dr•••inq i ••u•• in alcon.ld.ratioft 'etition. which a~a
int.~rallY ~el.t.d to tha tin4inq. an4 conclu.ion. containad
1n the yet to b. 41.010s.4 rat. or r.turn ordar.

"
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Con.i.~ant with auch a raferenea l the n.w Part 65 pric. cap

rul•• , a. adopt.d 1n App.nd1x B ot the S.cond R.port and Ord.r,

require that .xchanq. oarri.r. ~.pcrt .arninv. Cto b. uI.d, in

part, ter .har!n; .achani•• calculational on the bali. of ~o~.l

1nt.r8ta~. Ace••• I.ryi;. information only.llI Finally, the

S.Qond R.port an4 Ord.r .p.citi•• that pric. cap .arnin;. data b.

r.portad on FeC ro~ 4ia, an ita. d.11qn.4 to account tor only

1nt.r.tat. le;,I. l.rvic••• lII
On the oth.r hand, oth.r part. of the 8.co~d R.porc a~d

Ord.r bali. ambiguity. Other part. or the ~.xt indicat. that the

prlc. cap .harin; m.ehani•• "i. ba••d on to~al int.rISat. rat. at

r.turn."111 Such lanquaga could b. r.ad a••xpandin; .har!n;

adju.ta.nt rat. of rlturn data beyond only that ~.l.~.d to aoc•••

• Irvle•• to includ. any intar.tat••erv1c. ott.rad by tic••

Of cour•• , .uch a d.tlrmination would b. inoon.1at.nt wi~h

axi.tin; comai••!on rul•• and with the dev.lopm.nt of the .hlring

.achani•• ita.lt. Thu" the eommi••ion ahould atfirm that

earning. ~.port., aa .et out in It. new r.gulation

S.C. 15.'00(d), wlll continue ~o ba ••d. on the b••l. of ~otal

1nt.~.ta~••g;l" I.ryi;. data alona. Anf othe~ ~••olut1on ot

~h. 1ncon.i.tency would b. contra~ to the ~.quire••nt. ot the

1lI Sacond R.po~t and Order, App.ndix I, Sao. 15.IOOed).

121 Second Report and O~.r, pa~a. 3•••

111 S.cond R.port and O~d.r, p.~." 151, 31., 3'8.
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A4aift1.trativa Proc.4ur•• Act and conatitute arbitrar,y and

capric!ou. agency action.

Th. commi••ion ahould a~oid the incluaion ot int.~.tate

••rviee. other than ace... s.rvic.. in overall earning.

calculation. tor ••varal raa.ons. 11~.t, tha rat. ot return

procedure••pacifically exclude such other .ervice. and the

Commi••ion never 1ndicated an intent to ~han,. thi. long .tandini

policy. Segond, LEe. were not ~rov1ded with adequate notice and

opportunity to comm.nt Oft the axpandad application ot ~he rata ot

return pre.cription (to all inter.tat••ervloe.) a. required by

the A4mini.trative Procedure. Act, 5 U••• C. 5!'(b) and (e).

Sine. interaxchang. .ervice. were .pacifically ex=luded ~y the

COmB1••10n'. rule. from the procedure tor davelopin9 a rat. ot

raturn, it would be .rbitra~ anA oaprioiou. to apply ~at rate

ot return to ~o.e .ervice. now. Tbi;4, applioation ot the

.harin; .achani•• to .uch competitive interexohanqe .ervice. 1.

incon.i.tent with the treat.ent aocorded AT'!'. comparable

••rvle•••

a. 'h. Rate otaeturn'reaoriptlon Procedur••
Ip.gif!cI11y Exs1ud. Int,r,xsh1nq. a,ryiA'.

Th. rate ot retuzn prooe.dini (Docket 81-ea4) v•• coftducted

pur.uant to Part's ot tbe Co.-i••lon'. rule••lII Tho•• rule.,

111 1110 .epr••cription 'roceeding Ord.r, FCC "-382, para. 4
(r.l••••4 December 21, 1181).·
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and the return pre.cr1be~ purluant to th.. claa~ly apply to a

LEC'. inter.eate ACeI" ••ryie•• 'lon••~ Th. limitation wa.

no~ inadverten~=

w. havi not prl.c~ib.d I ~I~urn tor thl lnt.r.tat.
Intar.xchang. or non·.~~a•• ,.rvlea. ot IKchan;1 carrilrs,
.ucb.a Hcorri42i/,.rvice," • • • and WI have no pre.ant
plan. to do '0.

Sub.equant rate ot r.turn ~r••cription. adh.re to thi.

policy an~ have b.e~ expr•••ly limited to int.r.tata age."

,.ryiCII.11I ~ha Comm1••1on haa nev.r 1n41c.te~ an intention to

chan;. thi. policy. In tact, the Commi••ion 11mit.~ the p.n4in;

proceeding con,idlrin; revi.lon. to the Part 15 rul.. (Dock.t

No. 87·4e~) to rltinement. ot "the pro~edur•• and ••thodologie.

to~ repr••cr1bing rat•• ot return to~••• the Ixohanve carriar.

10C'" ••ryie••• H11I Con.l'~.nt wIth the prllcrl~e4 rate ot

return, the commi••ion" ~at. of return reportin, rule. do not

includa 1nteraXchan;a .arv1cI••1iI An4, althougb 1n ~a SIcon4

.aport and Order the Commi••lon rlvil.d Ie. rata ot ratU%n

iAI ~7 era '5.100, ~ IIaA

ill Inter.t.t, R.~Qr.ft RUla., 50 Fld•••9. 337", para. 3
(AuVUac 25, 1"5)' aaa&1la .7 c.r.a. Seo. ".2(.).

%11 ... pr••c~1ptiaft Orda~, 10 R&4•••~. 2d 1581, 1"', 1107,
1418 (118').

111 Rat. Qf Return Retin•••nt prOC••41ftf' FCC .,-315, p.~•. 1,
(r.l••••d October 1', lS17) (••phaa ••d4ed).

l!I 47 c.r.a. 15.100, pee 'orm '12.
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~eport1n; rule., it 414 not include the re~1re.an~ to rapo~~

nan-ace••••erv1c. r.turft.~l11

)). No Notio. W•• Prov1CSe4 of the IxpancSe4
Appligation ot th. Rat. at B.turn

;n the 1"0 repr••cr1p~ion proc.edin~, Which i. part and

parcel ot the pric. cap p~oe••din;, the Commi••1on did not

provide any notice tha~ the r.vi.ed ~.turn wou14 apply not only

to .co... .arvice. but .1.0 to tho.. other intar.tat. a.rvic••

ottered by LIe.. The t.ilur. to »rov!CS' adequate notic••nd an

opportunity to comment prior to the .doption at an expanded

application viol.te. the requiremant. ot the A4mini.trat1ve

P~ocadur•• Aot. llI Clearly, the Commi••ion 1. required, even in

an omnibu. rule.akinq procee41ftg, to provide .pacific notice that

a lonq.tancS1ng po11oy m.y b. mod1fi.4.1ZI %n this ca•• the

~o11oy i. ib t.~ • rule, adopted and followad in davelopin; •

r.te ot retun.
In addition, ~. Commi••1on'. S.cond .eport and Order tail.

to provide a re••ona4 axplanation tor the .xpancSacS application.

A4miniatrativa a,.nci.. .Ult ~rovicSa the b.li. and ration.la tOf

tha1r 4eo1lion. to .void • finding, upon raviav, of .~bitrary and

S'Qond ..po~ and or4er, para. 384a

8••d.r Va reG, ees raid 12•• (D.C. eir., 1"')1 qr'I~,r

10'$on TI1'Vi.ioD CArRa Va reC, 444 F.24 '41, 812
(D.C. eire 1'71) (MAn a;,nOf chan;1nv 1~. cour•• aU8t aupply
a raa.on.d analy.1. indicating th.t prior pol1ci.. ara baing
daliberataly chang••, not caaually 19Do~ad •••").



capr1c1oua agency ac~ian.1II In this case, fto rational. i.

contain.d in tha record to explain the 4istino~ chang. of

applyin; the rate of return to lntlrexchan;•••rvic•••.
Finally, .inca the dev.lopm.n~ ot ~. rat. ot return

pr••cription apecitically exclude. the oon.ide~ation ot

non-acee•••arvic•• , it would b. inconli.tent and arbitrary ~o

now apply • rata ot r.turn eo 4evelo~e4 to the.. Yet that 1.

exactly how the sharing .eohanis., it based on tha apparent

definition ot total interstate .arnin;., would operate.

c. Applic.~ion ot the Sharin; Xachani•• to the
tie.' competitive %nterexohanie Service. 1.
Incon.ist.nt with the Traat••nt Accordad
114f" CAmpArlbl. '.ryic.s

The applicatio~ ot the .harin, mechani.. to interexohani.

sarvice. ia alao incon.iatent and arbitrary .1noe a .imilar

.achani•• do•• not apply to AT'T'. co.pa~able int.r.tata ••rvic••

ul\4er it. price cap plan. The Sacond aepOR and Order

e»ecitically acknowledga. ~at LEe int.raxchan;. ..rvica. wara

compatitive with AT'T'••arvice•• l11 a••ed on this tact, the

Co_i••loft hallS ~at 1. would ~e both "accurat. and aquitula lt

for local axchanve oartler. to ba ....ur." ~y the ....

111 W••~ern poleD VA ree, 85' r.ad 315, 318 (D.C. Cir. 1'88)
(liThe rQC auat 4••onatJ:'ata a J:'at.ional conn.ction ba1:waan
tact.. found anclc:hoica .ad. ., • Thi. oonnect.ion au.t.
appear in the a;.ncy dag1.ion and racord.")

111 Second aeport and Crdar, para. 207.
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pro4uctivity factor (3') •• govern. AT'TI. compating .arvic••. l2I

Givan this .imilarity of com~.tinq ••rvica. and the rac~ that

Buch .arviea. ara i.olated from acee•••ervice. under the price

cap plan, no rational ~a.i. exi.t. tor this di.parate treatmant.

Tha application of the sbarin; machani•• to only LEe

intarexchanqa .ervice. ahould ba aliminatad by tha Commi••ion on

racon.14eration.

4. Depraciation and Tax Rate Change. Should Be
Exoqartou., In Particular, tha Price Cap Formula
Should ~raat the CUrrant Tax Provi.ion. Relatad
tQ Hormalization Exoglngu11y

The Casa1••ion .hou14 reconaida~ it. characteriaation of tax

and dapreciation rata chan;e. •• endo;anou. to tha price cap

formula. Both it••• t1t within the para.atara ot tha

Commi••ion'. d.finition at axoqanoua coate. In particular, the

Commi••1on ahould recon.idar it. failura to r.ceqni.e it••

IXi'tin; tax noraalization chang•••a excg.neua it....

a. Future Dlpreciation and Tax aata Change.
Shguld b. Tr••t.4 A. IX9 q.nQu. 'p.t.

Inherant in ~. ooncept of lncaft~iv. raqulat10n ia the 14a.

that a carrier .hould not ba penalizad by O~ banefit t~o. tbe

- 18 •



coat 1ntluencinv aftecta of external tactora that ara bayond ita

control.11I ThuI, the Comm1••ion acknowledqa. that Boma coata

ah~uld be ~.tlect.d axc;enoua to the ~rice cap tormula.1ZI

Contrary to thi. atatad purpo.e, tha Comm1••!on parai.ta in

denyin; that treatment to rata cha"g.. related to depreciation

and tax.

The comm1••ion'. a••ertion ot carrier control ot the ettect

ot depreciation rate ~han;e throuqb the carrier'. ability to

determine When a rat. i. implemented vill not va.h. For example,

monetary chan;.. dua to ••paration. rule change. ara afforded

axoqancu. traatmen~.111 Such .aparaticn. chan,e. are crd.r.~ by

the commi••ion uain~ a proce.. almoat identical to the ane it

employa to apecify depreciation ~.ta chan,a., vbich it treat.

endoqenou.ly.

A. for taxea, the Com-i.aion explain. it. dee11ion to tind

futu~. tax Ghan;.. "an4oganoua" •• influenced by the tact that

tha pr1ce eap productivity adjuatmant •• the GMP-PI .- will

automatically raflect tax cbange••1!1 But tha co.-i••ion

aCknowladg•• ~at the CHP-P% al~.ady raflect. productivity, too,

and yet it a4d. a "telaoommun1oatlona" ralated productivity

ott.at (3.3' or 4.3') to 1~. price cap for.aula. Si.ila~ly, the

~ Seoond .eport and Or4a~, para. 111' ... a1IR para. 173 and
n.l".

~ Second Rapo~ anA O~d.¥, para. 111.

~ Ba~ond ••port and Order, pa~a. 117.

~ Second Report and Order, para•• 17'-77.

- 11 -



Attachment B

factored state taxes in the "gross-up" process in calculating the final sharing

amount. In addition, expense increases reflected 1n the Companies' reports are

properly documented. Moreover, exogenous cost changes due to excess deferred

tax reserve and separations changes were correctly determined.

The Commission's authority to reject tarifEs Is limited to instances where a

filed tariff is "demonstrably unlawful on its face." To justify rejection, a

petitioner must show that the tariff clearly violates appJieable restrictions, in

particular, the Communications Act, the Commission'. rules, or a prior

Commission order.4 Suspension is authorized only when there is reason to

believe that the tariffs are not just and reasonable as the Communications Act

requires. As shown in this Reply, the Petitions fail to establish an adequate basis

for rejection or suspension of the Companies' filing. Accordingly, the petitions,

as they relate to the Ameritech Operating Companies' filing, should be denied.

n ShadD"
As the Companies indicated in the description and justification ("D&J")

accompanying their filing,S they allocated their overall interstate '/sharing"

amount among the interstate service baskets basea on the relative amount by

which each basket eamecl in excess of the 12.25% sharing trigger. As indicated in

the O&J, only two baskets, Special Access ana Interexchange, had rates of return

above the sharing triSler. Therefore, the sharing amount was allocated to those

two baskets. In determining the appropriate allocation between those two baskets,

the Companies calculated the amount of revenue attributable to each basket that

4 A,lDdatcd Pm. V, FCC, 488 f2d 1095 (D.C. Cir. 1971) It 1103.

5 DIEJ at 7-9.
"



resulted in each basket's earning in excess of 12.25%. The sharing amount was

allocated based on each of the two basket's share of this "revenue difference."

Allnet, AT&T, and Mel argue that this method of alloc:ation violates the

Commission's specific: finding that sharing should not be based on per-basket

earning5. Instead, these petitioners maintain that the allocation should be based

on basket revenues.6 Ad Hoc, on the other hand, commended the Companies for

their use of an earnings-based allocation.'

First, the Companies' methodology complies with the Commission's

directive that a price cap local exchange carrIer's ("LEC's") overall sharing

obligation should be determined by looking at overall interstate earnings.8 By

using total interstate earnings, the Commission sought to avoid a LEC having to

share in one basket while falling short of achieving the unitary offset in another

basket, a lose-lose situation.9 Consistent with that ruling, the Companies

determined their overall sharing obligation by first looking at total interstate

earnings, not individual basket earnings.

6 Allnet at 1-4; AT&:T at 1-6; Mel at 6; although not quite as strongly, Sprint tet 6) also
questions the Companies' allocation method.

7 Ad Hoc at 13-14.

8 In the MaUer of Polic~yand Rules Concemins Rat'l for Dominlni tamlr•. CC Docket No.
81-313, Order on Reconsideration, FCC 91-115 (released April 17, 199tW'Prtce Cap Reconsideration
Order") at , 94.

9 In the Matter of PoJlex and Rules Cpncernlns Rates for Pominani Carrim, CC Docket No.
87-313, Second Report and Order, FCC 90-314 (released October., 1990)(HSecond Report and Order")
at'15t. The Comminion understood that a basket-by-basket examination of earnings might CAuse a
"converseproblem" In pennitting a LEe to charge higher rates for I particular basket "even if
interstate earnings in the other baskets and for the company'8 a whole were already adequate."

·3·



Once the overall sharing amount is calculated, that amount must be

allocated to the four interstate service baskets. Contrary to its position in this

matter, Mel, in its petition for reconsideration of the Second Report and Order,

had asked the Commission to require that sharing be allocated on the basis of

basket earnings. tO While the Commission declined to adopt Mel's method as a

requirement, it did not preclude its use. The Commission simply declined to

spedfy any particular methodology for sharing allocation, stating that

sharing adjustments, like all exogenous adjustments,
[must] be flowed through on a cost-causative basis.......
We therefore find no present need to specify a particular
methodol reElecting "cost causation."l1

The Commission further declined to adopt AT&T's recommendation to require

uniform Part 69 allocation of all exogenous costs by price cap LEes, stating that

one of the fundamental purposes oE price cap regulation is
to move away Irom "cost allocation" systems imposed by
regulators.12

While the Companies do not intend to imply that the method that they

used is the only correct method of allocating sharing among the baskets, they do

contend that it is a reasonable and proper method. In deriving a method 01

allocation of overall interstate earnings, the Companies attempted to develop a

IIcost-causative" mechanism. The Commission's sharing mechanism

to MCI Petition for Reconsideration at 23.

11 !d..•t 'I 113. While AHnet (at 3) argues that the Commisaion has required that .11
basket PCI. be adjusted by sharing, a more reasoned view is th.t all baskets must be c:onsidered in
any cost-causative allocation method. The Compantes did Jook at III baskets from a c:o.t-cauNtfve
perapllCtive. They eliminated two baskett from.hanng onl)' after determining that, according to
their valtd methodology. there was no cost-causative reason for including them. To require an
allocation to~ basket under all drcumstances would in fact violate the Commission's enst·
causative precepts.

12 !S. at 'D 77.



was intended to flow through to the LEes' customers a portion of the benefits of

LEe productivity achievements. The Commission uses earnings u a surrogate

for measuring productivity achievements. Given that fact, It appears to be

reasonable to look back to the earnings of the individual baskets as an appropriate

means of allocating the overall sharing amount. In other words, the Companies'

allocation method distributes the overall sharing amount among the baskets in

proportion to each basket's contribution to that overall sharing figure. And while

the Companies did look at revenue as a possible allocator, they determined that,

in this case, revenue provided no cost-causative basis for sharing because revenue

by itself was no valid measure of productivity, either directly or as a surrogate,

since it does not evaluate potentially inefficient cost increases.

Table I below compares each basket's contribution to sharing with the

results of the revenue-based allocation method proposed by the petitioners and

the method used by the Companies.

-5-



TABLE [

Comparison of Contribution to Overall
Shariol ArnQunt ang Sharinl AllQ"tiQn

(in millions of dollars)

Common Line
Traffic Sensitive
Special Access
Interexchange

Total

Allocation
Contribution Allocation Based on

to Based on Earnings
Sharins Reyenues oyer 12.250/;

(11.1) 4.0 0
(2.1) 4.3 0
10.7 1., 4.7

..1U ~ .M

10.3 10.3 10.3

Note: "Contribution to Shann," represents the difference between the aCNal eamin,. and the
eaminpthat would have produced. a 12.25~ rate of return multiplied by 5011. To obtain
the final .hann,level, this totalamol,lnt is then JI'O.sed up for taxes and interest
resulting in the S18.2M reflected in Exhibit 4 o( the O&:J. The two columns displaying
the allocation of sharins baNd on revenue and basket earnings above 12.251JD display the
earninss to be shared, not the final sharing amount.

As the table shows, using revenues as an allocator would result In crediting

the Common Line and Traffic: Sensitive baskets with a total of $8.3M even

though those two baskets combined act\,lally had a n'laliR contribution to

sharing of S13.2M. And while the Common Line basket earned at 10.58% in 1991,

the revenue-based allocation would drive those rates even lower despite the fact

that they eamed below the Commission's authorized rate of return of 11.25%.

Further, the revenue-based allocation would attribute only 52.0M to the Special

Access and Interexchange baskets even though they contributed S23.5M to

sharing.

On the other hand, Table I demonstrates the reuonableness of the

Companies' methodology in their particular case. Spedal Access and

-6-
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Interexchange are credited with the entire sharing amount in proportion to each

basket's contribution.

Mel criticizes allocating portions of the sharing amount to the

Interexchange bisket because the lnterexchange category has little investment and

has never been targeted at the FCC's authorized rate of retl.lm.13 That, in fact, is

the argument that many carriers (inc1udinl Melt4) used to maintain that

Interexchange earnings should not be included in sharing in the first instance.

However, the Commission decided to include Interexchange earnings In the

sharing calculation. Given that fact, it seems only proper that the Interexchange

category be credited with a "fait' portion of the sharing dollars.15

Allnet is simply wrong when it complains that the Companies' method of

allocating sharing "cheats" because "with spedal access and interexchange rates

below their respective price caps, no rates will be reduced to reflect past over

charges."16 The Companies' actual price indices ("APIs") for the Special Access

and Interexchange baskets are below price cap indices ("PCIs") because the

Companies have already reduced prices to benefit their customers. The

Commission encourages these up-front rate reductions.

The LEC decides for it$elf whether to lower rates
immediately; if itcloes so, the up front rate reductions will
have much the same effect as the next-year reductions

13 MOat6.

14 See Mel'. Petition for Rec:onsideration at 24.

lS It lhould be noted that, if lnlerexchlnge lambtll were not Included in the wring
oblisation, the CompaNH would have no shartng obllSlnon to be reflected in this flUng. In that
lI,ht, an allocation method (revenues) that credits the InterelCchange basket with only 3" of the
sharing amount would not seem to be appropriate.

16 AUnet at 3. In fact, a 'trans arJUment could be made that the Companies' cultomen would
be cheated by the unl.'r aUotitiOn 01 .harinl that would result from u.in, revenues u an allocator·
• Q shown on Table I.
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